
I 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

w BGR NAI. 
BEFORE THE ARIZONA TIO. _ _ - - .  

BOB STUMP 
BRENDA BURNS 

IN THE MATTER OF THE FORMAL 
COMPLAINT AGAINST MOHAVE 
ELECTRIC COOPERATIVE, INC. 
FILED BY ROGER AND DARLENE 
CHANTEL. 

DOCKET NO. E-01750A-09-0149 

MOHAVE ELECTRIC COOPERATIVE, 
INCORPORATED’S RESPONSE TO 
COMPLAINANT’S AUGUST LETTERS 

Mohave Electric Cooperative, Incorporated (“MEC” or “Respondent”) hereby responds 

to the August 8,2012 and August 13,2012 letters of Mr. Roger Chantel (“Complainant”) filed 

in the above-referenced Docket. MEC disputes Mr. Chantel’s accusations that the Arizona 

Corporation Commission (“Commission” or “ACC”) is “not putting any effort forward to help 

me,” that his life is threatened by the condition of certain MEC lines and that MEC is required 

to file an application to abandon lines pursuant to A.A.C. R14-2-202B(l) and (2). MEC 

further disputes that the termination provisions cited by Complainant apply (as service was 

terminated four years ago) or that Complainant has satisfied the preconditions for securing 

service from MEC. 

MEC’S LINE WAS DE-ENERGIZED IN 2008 AT MOHAVE 
COUNTY’S REQUEST DUE TO AN UNSAFE CONDITION 
CREATED BY COMPLAINANT 

During the summer of 2008, Complainant commenced construction of an 

unconventional 6,200 square foot structure, a portion of which was located under MEC 

overhead lines that served Complainant’s property, as well as signals of the Burlington 
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Northern Santa Fe Railroad (BNSF RR) Claiming the structure was a work of art, 

Complainant rehsed to apply for a building permit. During the months of August and 

September, Complainant failed to comply with stop work orders issued by Mohave County 

and continued to construct the structure. On two separate occasions, an MEC employee 

measured the clearance between the structure and the MEC lines and confirmed the minimum 

clearance required by the National Electric Safety Code (“NESC”) was not provided. Not 

only was this an unsafe condition for the structure and the public, but any electrical incident 

around the structure causing a circuit breaker to open could have also curtailed MEC’s supply 

of power to a nearby railroad train signal along the side of the BNSF RR tracks. MEC was 

therefore authorized to terminate electric service without notice for the “existence of an 

obvious hazard to the safety or health of the consumer or the general population or the utility’s 

personnel or facilities.” A.A.C. R14-2-2 1 1(B)( l)(a). 

On or about September 15, 2008, Darrell Riedel of Mohave County confirmed that 

Complainant was in violation of multiple stop work orders from Mohave County. MEC sent 

written notice to Complainant that the structure violated NESC clearance requirements and 

that, as a result, the Mohave County Building Inspection Division had requested MEC to 

immediately disconnect service. Complainant was also advised that he would be responsible 

for the cost of re-locating the existing overhead electric lines. 

After consultation with Mr. Olea and Ms. Regan of the ACC, and providing Ms. 

Chantel notice on-site, MEC de-energized its lines overlying the structure the afternoon oi 

September, 16, 2008. MEC also proceeded to relocate the overhead line away from the 

structure so service could be provided to the BNSF RR. 

Since being disconnected on September 16, 2008, the Chantels have never met the 

conditions to receive electric service at this location (which includes payment for the 
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relocation of the line), nor have they authorized MEC’s entry on their property or agreed to 

pay for the removal of MEC’s de-energized overhead lines. 

THE DE-ENERGIZED LINES AND POLES ON 
COMPLAINANT’S PROPERTY DO NOT PRESENT A 
HAZARDOUS CONDITION 

MEC poles and de-energized lines pose no hazard to Complainant. The poles are not in 

danger of falling and the de-energized lines, according to the information alleged by 

Complainant, remain 19.9 feet above the ground, at their lowest point. MEC is willing to 

remove the lines at Complainant’s cost, but Complainant has instructed MEC to never trespass 

on his property and has refused to pay the cost of the removal. MEC cannot remove the lines 

without Complainant’s cooperation. 

NO ABANDONMENT OCCURRED WHEN THE LINE WAS DE- 
ENERGIZED AT THE COUNTY’S REOUEST TO PROTECT 
THE PUBLIC, BUT THE LINES NO LONGER SERVE 
THE PUBLIC 

As previously explained, the MEC lines were de-energized to protect the public at the 

request of Mohave County pursuant to A.A.C. R14-2-211(B)( l)(a). The structure still exists 

under the de-energized lines and therefore still constitutes a hazardous condition which 

precludes energizing those lines. This condition has existed since MEC de-energized the lines 

in September 2008 at Mohave County’s request. 

Due to the existence of a hazardous condition created by Complainant, MEC 

constructed a new parallel line to enable MEC to provide service to BNSF RR signals. The 

new line is also capable of providing service to Complainant’s property, but Complainant has 

never satisfied the pre-conditions for receiving service from that line. 

Clearly the de-energized line is no longer necessary and is not currently useful in 

providing service to the public. The provisions of A.R.S. 540-285 and A.A.C. R14-2-202 

simply have no application under these circumstances. Moreover, Complainant’s actions in 
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creating the hazardous condition despite stop work orders issued by Mohave County are 

tantamount to requesting electric service be disconnected. A.A.C. R14-2-202(B)(3). 

RULES RESTRICTING TERMINATION ARE INAPPLICABLE 

Complainant’s August 21, 2012 letter cites to A.A.C. R14-2-211(A)(5) and asks the 

Commission to issue an order requiring MEC to show cause why it will not re-establish his 

service. As the Commission is well aware, the cited rule has nothing to do with re- 

establishing service, but deals with ‘terminating’ service where the customer has an ‘inability 

to pay.’ Assuming Complainant could establish through medical documentation (none having 

been provided)’ that, in the opinion of a licensed medical physician, termination would be 

especially dangerous to Complainant’s health or that life support equipment is used in the 

home dependent on utility service for operation, the rules have no application. Service was 

terminated in September 2008 pursuant to A.A.C. R14-2-211(B)( l)(a) due to a hazardous 

condition, not due to Complainant’s inability to pay. Now Complainant is seeking to re- 

establish service that was duly terminated four years ago. 

COMPLAINANT REFUSES TO COMPLY WITH THE 
CONDITIONS FOR ESTABLISHMENT OF SERVICE 

MEC has not refused to provide service to Complainant. Complainant, however, has 

failed to take any step to meet the preconditions for establishment of service. For example, by 

letter dated August 1, 2012 MEC’s legal counsel at MEC’s direction wrote to complainant as 

follows: 

“As to the second request, which is for electric service that request is 
subject to the same conditions all prospective MEC customers 

Complainant advised about two years ago that he has started “treatment” with the Veterans 
Administration that relates to “post-stress disorder’’ which had its origins in Complainant’s 
involvement in the Vietnam War. Complainant has never supplied any documentation to support this 
claim. When asked about treatment for his “post-stress disorder’’ in a deposition, Complainant 
testified he had not commenced any mental stress or psychological treatment. 
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undergo, (see, e.g., A.A.C. R14-2-203, 14-2-206 and 14-2-207) 
including, without limitation, executing an application for service, 
providing necessary easements and access, paying for line 
extensions related to the service, paying outstanding amounts due for 
the same class of utility service, and paying deposits. To date you 
have not complied with any of these standard membership service 
conditions so you are not presently eligible for member service. 
MEC notes that electric service could not be provided to your 
property without the re-routed lines, for which you are obligated to 
pay $47,9 12.04, plus accruing interests and costs pursuant to the July 
2,2012 judgment. 

MEC also notes that your reference to A.A.C. R14-2-211 A5 and 6 
is misplaced. Those ACC rules relate to grounds for termination of 
service, not requests to initiate service. 

If you wish to hrther discuss the removal of the poles and lines or 
the conditions of extending electric service to your residence, please 
direct your correspondence to the undersigned.” 

A copy of the August 1,2012 letter is attached as Exhibit A. Complainant has not responded. 

ACTION ON COMPLAINANT’S COMPLAINT WAS STAYED 
AT HIS REOUEST 

Complainant asserts that the Commission is not putting any effort forward to help him 

and has even asked the State Attorney General to investigate the Commission’s inaction.2 The 

Hearing Division had ruled on MEC’s Motion to Dismiss, conducted a prehearing conference 

and set the matter for hearing on January 20, 2010. However, on December 10, 2009, the 

Complainant requested the Commission stay consideration of the complaint and vacate the 

hearing to allow him to pursue a judicial resolution in Mohave County Superior Court. The 

request was granted over MEC’s objection. 

‘ By letter dated August 21, 2012 filed in this docket, the Attorney General’s Office has advised they 
lack authority to investigate the Commission over the matters asserted by Complainant. 
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The Superior Court has granted MEC summary judgment on all nine counts asserted by 

Complainant’s complaint. A copy of the ruling is attached as Exhibit B. Complainant has 

now filed a Notice of Appeal with the Arizona Court of Appeals. His opening brief is due 

August 30,2012. 

SUMMARY 

Complainant foolishly constructed an unpermitted survivalist structure of 6,200 square 

feet underneath MEC’ s electric lines without providing adequate clearance. Mohave County 

issued stop work orders, which Complainant ignored. Concerned for the public welfare and 

safety, Mohave County instructed MEC to de-energize the overhead lines. MEC complied 

and has not served Complainant since September 2008. Instead of going to hearing on his 

ACC complaint, Complainant asked to stay this proceeding and pursued an action in Mohave 

County Superior Court and has lost. Despite his false allegations of wrongful conduct against 

MEC and the Commission, the Complainant has been treated fairly by both entities. 

Complainant is welcome to apply for service, but Complainant must first comply with the pre- 

conditions for the establishment of service before service will be established. 

DATED this?/ t a y  of August, 2012. 

CURTIS, GOODWIN, SULLIVAN, 
UDALL & SCHWAB, P.L.C. 

Larry K.-Udall 
501 East Thomas Road 
Phoenix, Arizona 850 12-3205 
Attorneys for Mohave Electric 

Cooperative, Inc. 
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PROOF OF AND CERTIFICATE OF MAILING 

I hereby certifl that on this 24* day of August, 2012, I caused the foregoing document 
10 be served on the Arizona Corporation Commission by delivering the original and thirteen 
113) copies of the above to: 

Docket Control 
4rizona Corporation Commission 
1200 West Washington 
Phoenix, Arizona 85007 

COPY of the foregoing hand delivered 
this 24* day of August, 20 12 to: 

Belinda Martin, Administrative Law Judge 
Hearing Division 
Arizona Corporation Commission 
1200 West Washington 
Phoenix, Arizona 85007 

Wes Van Cleve, Esq. 
Scott Hesla, Esq. 
Legal Division 
Arizona Corporation Commission 
1200 West Washington 
Phoenix, Arizona 85007 

Copy of the foregoing mailed 
this 24* day of August, 2012 to: 

Roger Chantel 
Darlene Chantel 
10001 East Highway 66 
Kingman, Arizona 8640 1 

U 
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MF. Roger Chanlel 
10001 E. Hwy. 66 
Kingman, At: 86401 

RE: Inbrmaf Complaint No 2008-7181 1 

Dear Mr. Chantel: 

The Arizona Corpordion Commission {'Commission") has reviewed your informal 
complaint, filed September 30,2008. After receiving your call, Staff of the Cammission's 
Utilities Division ("Staff") contacted Mohave Electric Caoperatlve ("MEC" or "Company") 
ta begin its investigation. Having heard from both sldes In this dispute, Staff has arrived 
at the following operatlve fa&: 

At some time prior to September 12,2008, you began the construction of some 
type of structure on your property. The structure was being erected in the area directly 
beneath the linas ussd by MEC to provide electrical senrice to your house. MEC stabs 
that the area occuplsd by the stntcture falls wfthin MEC's u t i l i  e m m t ,  limiting MECs 
access to the line. The construction came to the attentton of Mohave County Planning 
and Zoning ("MCPZ'). Bemuse the construction constituted a public safely hazard, 
MCPZ issued Stop Work Orders and advfsed you that your elecMc senrice could be 
disconnected if the 6trOCture were completed. You met with represmbtiv~ of both 
MCPZ and MEC, and the Issue was dlscussed. At some point thereafter, construction 
we5 completed. 

. 

On September 12, 2008, MCPZ issued a lefter to MEC ordering the Company to 
immediately de-energlze the line being used to provide service to your property, MEC 
contacted staff, and Staff wmmended that MEC make art effort to cantact you 
personally pior to deenergizing the line. Because the h e  wa8 also being used to serve 
a railroad signal, de-energtzing it would result in cutting power to the eignal, an obviausly 
unacceptable sbatlon. It was therefore necessary for MEC to re-mute the line to avoid 
your property and wntlnue to serve the signal. MEC dld so, at a cost of appmxlmatdy 
$lZ,OOO.OO. Construdion was completed on the re-routed tine on September 16,2008. 
MEC then spoke wsth ME. Chantel at yaw residence, and the line serving pur  residence. 
was than de-enetgired on that same day. 
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On October 21,2008, MEC sent you a bill for the cost of re-muting service around 
your property. Although you have paid your monthly electric service bill, you have not 
paid MEC the re-routing charges, and MEC has refused to rainstate your senrice!. 

In your complaint, you have asked Staff to review several issues. Staff hereby 
provides tts findings: 

I 

The primary rellef you have requested is that the Commission order MEC to 
reinstate your electric service. Unfortunateiy, the Commission an not do that. The 
property that is the subject of this dispute is located within Mohave County. A6 a poliical 
subdivision of the State of Arizona, Mohave County has jurisdiction over putllic health 
and safety issues within the County. If an agency of Mohave County has interpreted 
Mohave County’s own statutes and determined that the structure on your property 
constitutes a danger to the health andlor safety of the public wlthin Mohave County, then 
the County has authority to take adion to remedy such situations. Because MEC 
provides service within the County, MEC is subject to the authortty of the County. MEC 
has no chofce but to fallow the lawful orders of MCPZ. Since the reason MCPZ ordered 
MEC to de-lsnergize the pawer lines to your home resulted from the Counfy’s 
interpretation snd’enkmment of Its own st&ftes, the COmmi&On is without authority to 
order MEC to take any action contradictory to what MCPZ has directed them to do. 
Therefore, the Commission can  not oder MEC to reinstate your electric service under 
these conditions. 

At some point, the structure at: issue was labeled “art WOW, but frankly, the label 
does nothing to change the nature of tbe dispute. I f  Mohave County has bund that the 
“art work” on your property compromises the s a w  of the Mohave County public, the 
County has the authority to take action in the public’s interest. 

AIthough AAG R14-2-206(C)(2) provides additional authority for ME(; to have 
disconneoted your servlm In the instant olroumstanms, MEC did not rely on that rule in 
this matter. The lnstrrnt dispute resulted entimiy from the flndings made by Mohave 
County. In any case, It a p p w  that your dlspute over the structure Is between yaurself 
and Mohave County. Only Mohave County has the authority to grant you the relief you 
have requested. The Commission 13 not the proper foturn in which to resolve this 
dispute. 

Also at issue in your complaint is the manner in which servkx was terminated. 
The Comrnlssion d m  have procedures fn place governing the discunnedion of senrice. 
Specifically, AAC. R14-2-21 I(C) authorizes a Utility ta terminate service subject fx~ the 
notlffcation wquimmenh of R14-2-211 (D). 

Mohave County has dated that during the previously-mentioned rneeling which 
took place between you, Mohave County, and MEC, you were advlsed that if you dld not 
remove the stmdure from your pmpetly. your eleotric servfce could be terminafed. Once 
the County ordered MEC b de-energize the I1ne;the actual terminadan work bok a 
period of Four days to complete. Durlng that time, you were aware of the: nature of the 
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activity. ME. Chantel was provided with formal notice of the disconnection on the final 
day of the project. Given that you were formally told disconnection would result from a 
failure to cease construction, it can not be argued that you did not have the notice called 
for in the rule. 

Further, R14-2-21i[B) allows termination whhouf notice due to the existence of 
an obvious hazard to the public safety or health of the genetal public. Mohave County 
found such a safety hazard. Clearly the dispute in this matter results from Mohave 
County's findings and again, the Commission is not the proper forum in which i.o dispute 
those findings. 

It is important to note that pursuant to A.A.C. Rl4-2-211 (B)(2), once service has 
been terminated, the utility is not required to restore service untll the conditicins which 
resuIted In dismnnection have been corrected. As tt applies to your dispute here, until 
Mohave County finds that the safety issue has been resolved, MEC is not reiquired to 
restore your service. In addifion, you heve raised the Issue as to whether or not MEC has 
the proper e~lgements required t0 service your property. R14-2-206(C) pmvldes that a 
fatture of the customer to grant the easements newssary to provide serrrlce may 
constiie grounds for a Utility's refusal to provide servlm. If It is your assertion that MEC 
does not have the proper easements, that issue should be resolved within any discussion 
af restoration of servlcs. 

You heve reised the issue as to whether sewloa might be restored to your 
residence using the newty-construded line currently being used to cfmmvent your 
property and provide service to a raflmad signal crosalng. Unfortunately, such an 
arrangement fs not possible. The line in question is being used merely 8s a backup line 
and has not b a n  built accarding to the specMcatlon required for prlmary resideqtkil 
senrice. Pmvldhg senrlce using the new line would in itself condtute a safety bsue, and 
the utility is prohtblted from doing so. 

As an addltfonal concern, you have raised the Issue of medical treatma for sleep 
apnea. However, as R14-2-211 makes dear, the utility is only prevented from 
terminatlon of service in cases where the customer has a medlcal need coupled with an 
inabilityto pay. The termination of servlce to your property did not Fesultfiom an inability 
to pay. In your case, terminatlon resulted from 8 refusal to abide by W n t y  ordinance 
and Commiastm rules. While the Cornrnisslon is certainly sympathetic to p u t  needs, 
MEC's decision to terminate your service appears to oonfarm to CornmissIan rules and 
procedures, and the Staff Rnds that no adon Is warranted. 

I 

Additionally, you have questloned the authority of the utiilty to cha~go you For 
con&udlon costs a s s o d a  with the re-mutlng of ywr service Ilne. However, such 
charges are fully within MECs authority. RW2-206(C)(2), mentiand previously, 
mandates that any UtiW mcounteting the safety issues at issue here take the steps 
necessery to eliminate the safety issue and authorizes the Uulity b do SO at the 
customer's expense. MEC is clearly acting wlfhin its awtfiorlty. 
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Two final issues you have raised are the distanm between utility poles and the 
resulting amount of line sag that results. MEC places Its poles based upon issues of 
clearance from ground to wire and from pale to pde. These standards are dictated by 
professional code. According to MEC, the lines in question were built within code 
specifications in 1949 and remain within tolerances taday. Based upon this limited 
inquiry, the Staff does not believe that MEC's lines are out of compliance with any of the 
Commission's mandates. 

Based upon these facts and cfrcurnstances, Staff does not believe that IdEC is in 
violation of Commission rules or procedures, and this Informal complaint will be 
dismissed and closed. 

If you have further questions regarding this matter, you may contact Vicki Wallace 
at 602-542-0818 or Connie Walzcak at 602-542-0291. 

Sincerely, ,, 

&!LLd& 
Steven Olea, w 
Assistant Director 
Utllfties Division 

Cc: r o ~ l a r c h s n t e l ( l l l f r P ~ ~ ~ r n ~ ~ ~ ~  (letter also sent vla e-mal at customer request) 
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Michael A. Curtis 
Susan D. Goodwin 
Kelly Y. Schwab 

The Law Ofices of 

CURTIS, GOODWIN, SULLIVAN, 
UDALL & SCHWAB, P.L.C. 

501 East Thomas Road 
Phoenix, Arizona 85012-3205 

Telephone (602) 393-1700 
Facsimile (602) 393-1703 

E-mail ludali@cgsuslaw.com 
www.cgsuslaw.com 

William P. Sullivan 
Larry K. Udal1 

Phyllis L.N. Smiley 

Of Counsel 
Joseph F. Abate 

REm TO FILE NO. 1234-7-44-2 

August 1,20 12 

VIA E-MAIL AND CERTIFIED MAIL 

Roger Chantel 
Elizabeth Chantel 
10001 East Highway 66 
Kingman, Arizona 86401 

Re: Request for New Service 

Dear Mr. and Mrs. Chantel: 

Our ofices act as General Counsel to Mohave Electric Cooperative, Inc. 
(“MEC”). MEC has received your correspondence dated July 18,2012 wherein you have made 
many allegations. We have been directed to respond. MEC disagrees with your characterization 
of dealings with MEC and with your representations of the alleged facts and your conclusions 
concerning the determinations of the courts over the past few years. 

As you are aware, the Mohave County Superior Court entered a judgment against 
you and in favor of MEC on July 2, 2012 granting MEC’s motion for summary judgment and 
denying all of your asserted various claims for relief. You have filed a notice of appeal, so the 
matter remains in litigation. However, the judgment of the Superior Court remains in full force 
pending a final outcome on the appeal. The judgment amounts you owe are directly associated 
with your prior utility service. 

Your letter includes two requests: 1) that MEC file an “application for 
abandonment” with the Arizona Corporation Commission (“ACC”) relative to the poles and lines 
on your property that were de-energized at the direction of Mohave County due to the unsafe 
condition created when you constructed a structure directly under the line; and 2) for electric 
service to your residence which previously received service from the de-energized lines. 

mailto:ludali@cgsuslaw.com
http://www.cgsuslaw.com


Mr. and Mrs. Chantel 
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As to the first request, MEC notes that throughout the judicial proceedings you 
have declined to pay the cost of removal or to permit MEC to enter your premises to remove its 
poles and lines which remain its property. MEC does not perceive the poles on your premises to 
be subject to an abandonment application with the ACC. The lines were de-energized pursuant 
to the direction of Mohave County. Additionally, A.R.S. $40-285.C makes ACC consent 
unnecessary where the facilities are no longer necessary or useful in the performance of MEC’s 
duties to the public. 

As to the second request, which is for electric service that request is subject to the 
same conditions all prospective MEC customers undergo, (see, e.g., A.A.C. R14-2-203, 14-2-206 
and 14-2-207) including, without limitation, executing an application for service, providing 
necessary easements and access, paying for line extensions related to the service, paying 
outstanding amounts due for the same class of utility service, and paying deposits. To date you 
have not complied with any of these standard membership service conditions so you are not 
presently eligible for member service. MEC notes that electric service could not be provided to 
your property without the re-routed lines, for which you are obligated to pay $47,912.04, plus 
accruing interests and costs pursuant to the July 2,2012 judgment. 

MEC also notes that your reference to A.A.C. R14-2-211 A5 and 6 is misplaced. 
Those ACC rules relate to grounds for termination of service, not requests to initiate service. 

If you wish to further discuss the removal of the poles and lines or the conditions 
of extending electric service to your residence, please direct your correspondence to the 
undersigned. 

Michael A. Curtis 
For the Firm 

cc: Mr. Arden Lauxman, Mohave Electric 

File: 1234407-0044-0002; Desc: ChantelR new connection 8-01-12; Doc#: 135416~1 
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IN THE SUPERIOR COURT OF THE STATE OF 

IN AND FOR THE COUNTY OF MOHAVW FILE UNTIL- 
ALL ITEMS CHECKED /n n 

HONORABLE LEE F. JANTZEN 
DIVISION IV *je 
DATE: May 21,2012 

NOTICE/RULING/ORDER 
DUSTIN R. CHANTEL and 
ELIZABETH D. CHANTEL, husband 
and wife, ‘ 

Plaintiffs, 

vs. NO. CV-2009-02574 

MOHAVE ELECTRIC COOPERATIVE, INC., 
an Arizona non-profit corporation; 
JOHN and JANE DOES, I-X; BLACK and 
WHITE CORPORATIONS I-X, 

Defendants. 

The Court took under advisement several motions after the March 28,201 2 oral 

argument. Those motions included Plaintiffs’ Motion to Have a Judicial Determination 

on All Counts, Plaintiffs’ Motion for Reconsideration to Reinstate Counts 4, 5 and 8; 

Defendant Motion for Reconsideration of Summary Judgment on Counts 1, 2 and 6; 

Defendant‘s Motion for Striking of Plaintiffs’ Motion for Reconsideration; and Defendant 

Motion for Sanctions for Plaintiffs’ Failure to Answer Interrogatories. 

The Court has reviewed the pleadings, the relevant codes, statutes and case law 

and the oral argument of the two parties. The Court has also considered the whole 

history of this file including prior rulings on motions. 

This case arises with the Plaintiffs building in 2008 a 6,200 square foot building, 

originally described by Plaintiffs as “Artwork,” too closely underneath Defendant 

Mohave Electric Cooperative (hereinafter “MEC”) power lines, resulting in the Mohave 

County Special Services Division (hereinafter “MCSSD”) directing MEC to de-energize 

the power lines. Plaintiffs then filed this lawsuit alleging multiple torts against MEC. 
&CEWE On November 9, 201 1 during oral argument, Plaintiffs withdrew Count 3, 
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Title; and Count 4, Ejectment. If the Court has not done so already, based on Plaintiffs’ 

withdrawal of the claims, IT IS ORDERED dismissing Count 3, Quiet Title and Count 

4, Ejectment without prejudice. 

On November 9,201 1 after oral argument, the Court granted MEC’s Motion for 

Summary Judgment on Count 5, Recovery of Rents; Count 7, Intentional Infliction of 

Emotional Distress and on Plaintiffs’ request for punitive damages. The Court has 

reviewed Plaintiffs’ Motion for Reconsideration and the Response filed by MEC. 

Nothing has changed that raised any additional issues of fact since oral argument. 

IT IS ORDERED denying Plaintiffs’ Motion for Reconsideration on Count 5, 

Recovery of Rents; Count 7, Intentional Infliction of Emotional Distress and on 

Plaintiffs’ request for punitive damages. 

At that same hearing on November 9,201 1 the Court denied Defendant‘s Motion 

for Summary Judgment as it related to Count 1: Breach of Contract; Count 2: Breach of 

Covenant of Good Faith; and Count 6: Negligence and MEC’s Motion for Summary 

Judgment on MEC’s Counterclaim against Plaintiffs. This denial was a close call by 

the Court and done with the expectation and avowal by Plaintiffs that additional 

discovery would be forthcoming. Since that time Plaintiffs have not provided sufficient 

additional discovery to address the main issues that they have raised that might give 

rise to any of the pending causes of action. In retrospect, the Court denial of MEC’s 

entire motion was incorrect. 

With regard to Count I: Breach of Contract, the only contract between the parties 

is the original contract where Plaintiffs joined the cooperative. Plaintiffs have not shown 

any specific terms of the contract being violated by MEC. Plaintiffs now argue that they 

built their building as a “safety” concern due to the position and condition of the MEC 

power lines. However, that issue was only raised in one letter in 2006 to MEC that is 

not sufficient to show that safety from the power lines was the reason for the 

construction of the building. Plaintiffs never took their concerns to the ACC, nor have 

they provided any evidence that the power lines were an actual safety concern. Nor 

does any evidence exist that, even assuming legitimate safety concerns existed at the 

time, that those concerns would have warranted allowing Plaintiffs to construct the 

building to protect them from these defensive lines. The evidence shows that MCSSD 



direction to MEC to de-energize the power lines was based on safety concerns from 

having Plaintiffs’ building having inadequate clearance from the power lines. 

With regard to Count II: Breach of Contractual Obligation to Deal in Good Faith, 

having found that there has been no breach of contract there can be no finding MEC 

has breached any contractual obligation to deal in good faith. 

With regard to Count VI: Negligence, Plaintiffs have failed to show MEC’s 

actions to be negligent in any manner. Once again, the “safety” concern recently 

emphasized by Plaintiffs as the reason for building is more of a recent concern raised 

by the Plaintiffs that is without merit. The only legitimate safety issue in this case has 

been raised by MEC since the beginning and is what prompted the lines to be de- 

energized. MEC was not negligent in de-energizing the power poles. MEC had no 

choice due to actions by the Plaintiffs. The Plaintiffs’ building is too close to the already 

existing power lines. Plaintiffs’ building was built without warning, without permission 

and without finalizing legal issues that might have led to a resolution short of MEC 

being obligated to turn off the power. 

IT IS ORDERED granting MEC’s Motion for Reconsideration on Counts 1,2 

and 6. IT IS FURTHER ORDERED granting MEC’s Motion for Summary Judgment 

on Counts 1 Breach of Contract, Count 2, Breach of Contractual Obligation to 

Deal in Good Faith and Count 6, Negligence. 

IT IS FURTHER ORDERED granting MEC’s Motion for Summary Judgment 

on MEC’s Counterclaim against Plaintiffs. 

The Court finds that MEC did not do anything wrong by turning off the power to 

the power lines above the Plaintiffs’ building, that the Plaintiffs have failed to raise a 

prima facie case on any of the seven counts in the Complaint and that the matter of 

safety would have most appropriately raised before the ACC. Based on those findings, 

IT IS FURTHER ORDERED that MEC is awarded attorney’s fees in this matter. 

IT IS FURTHER ORDERED denying MEC’s Motion for Sanctions for 

Plaintiffs Failure to Answer Interrogatories. 

Based on the rulings above, the Court finds Plaintiffs’ Motion for Judicial 

Determination of all Counts is moot. 

Counsel for MEC is directed to file a Judgment consistent with the above rulings. 
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